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RECENT DECISIONS. 
ARNOLD BROCK, Editor-in-Charge. 
CYRIL J. CURRAN, Associate Editor. 

AGENOY-REAL ESTATE-BROKER'S RIGHT TO COMsISSION.-A broker in 
whose hands land was put for sale found a purchaser ready, able and 
willing to buy, but who refused to consummate the sale because of a 
defect in title. This defect was remedied by the seller a year or two 
later. Held, the broker was entitled to his commissions. Craft Realty 
Co. v. Livernas (Colo. 1915) 146 Pac. 121. 

If a broker secures a customer who enters into a binding contract 
to purchase he has earned his commissions, even though the contract is 
not performed on account of a defect in the vendor's title. Parker v. 
Walker (1888) 86 Tenn. 566; Roche v. Smith (1900) 176 Mass. 595; 
Tackett v. Powley (1906) 130 111. App. 97. But a binding contract is 
not essential, and the liability of a vendor arises when the broker pro- 
cures a purchaser ready, able and willing to perform, even though the 
vendor prevents the consummation of the sale, as by failure to provide 
a perfect title, Arnold v. National Bank (1905) 126 Wis. 362; Cusack 
v. Aikman (N. Y. 1904) 93 App. Div. 579; Harger v. Watson (1913) 
176 Mich. 192, even though the defect in title is only apparent. Weaver 
v. Richards (1906) 144 Mich. 395; see Gerhart v. Peck (1890) 42 Mo. 
App. 644. The broker, however, would not be entitled to commissions 
if he undertook to sell with knowledge of the defects, Tombs v. Alex- 
ander (1869) 101 Mass. 255; Hoyt v. Shipherd (1873) 70 lI. 309; but 
see Martin v. Ede (1894) 103 Cal. 157, or if the agreement with his 
principal required an actual sale, Seattle Land Co. v. Day (1891) 
2 Wash. 451; Condict v. Cowdrey (1893) 139 N. Y. 273, but the 
courts are reluctant to interpret the agreement as making the sale a 
condition, holding that provisions for the payment of the commission 
out of the purchase price or when title passes refer only to the time 
of payment. Cheatham v. Yarbrough (1891) 90 Tenn. 77; Meckes v. 
Mullen (N. Y. 1912) 75 Misc. 303. Since the broker earns his com- 
mission when he procures the ready purchaser to whom the seller 
fails to convey good title, the seller cannot destroy the broker's rights 
by any subsequent perfecting of the title, Carpenter v. Rynders (1873) 
52 Mo. 278; Clark v. Thompson & Son Co. (1902) 75 Conn. 161, what- 
ever may be the effect on his relations with the intended purchaser. 
Bruce v. Wolfe (1903) 102 Mo. App. 384. 

APPEAL AND ERROR-DISMISSAL OF COMPLAIT-J-URISDICTION OF THE 
NEW YORK COURT OF APPEALS.-The Appellate Division, pursuant to 
? 1317 of the Code of Civil Procedure, dismissed the complaint in an 
action at law which was tried before a jury, the uncontroverted facts 
showing that the complaint should have been dismissed on the defend- 
ant's motion. Held, the action of the Appellate Division was proper. 
Semble, the plaintiff may bring another suit on the same cause of 
action, as the judgment of the Appellate Division, though final, was 
not a judgment on the merits. Peterson v. Ocean Electric Ry. Co. 
(1915) 214 N. Y. 43. 

The provisions of ? 1317 of the Code of Civil Procedure which give 
the Appellate Division power to render final judgment have been held 
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applicable to trials before a jury; Middleton v. Whitridge (1915) 213 
N. Y. 499; and to equity cases, Lamport v. Smedley (1914) 213 N. Y. 
82, and actions at law before a judge or referee, see Lamport v. Smed- 
ley, supra, where the Appelate Division must make its own findings 
of fact. Bonnette v. Molloy (1913) 209 N. Y. 167. As to the consti- 
tutionality of these provisions, see 13 Columbia Law Rev. 544; 14 
Columbia Law Rev. 527. Inasmuch as the judgment which the Appel- 
late Division is authorized to render is a final judgment, the Court 
of Appeals has jurisdiction to review it. Faber v. City of New York 
(1915) 213 N. Y. 411. A reversal by the Appellate Division of a judg- 
ment of a trial court is conclusively presumed to be not on a question 
of fact unless the particular questions of fact upon which the reversal 
was made are specified. Code Civ. Proc. ? 1338. Until recently, 
where the Appellate Division reversed a judgment without specifying 
the grounds, the Court of Appeals refused to review the decision 
unless it affirmatively appeared that the judgment was at the same 
time affirmed as to the facts. Wright v. Smith (1913) 209 N. Y. 249; 
14 Columbia Law Rev. 164. Since September 1, 1914, however, by 
an amendment to- the Code, ? 1346, an appeal may be taken to the 
Appellate Division from a judgment rendered on the verdict of a jury, 
upon questions of law, or fact, or both. Thus, it is now incumbent 
upon the Appellate Division, in reversing a judgment to review the 
facts, and if it disapproves of the findings of fact to make a statement 
to that effect; and failure to do so will justify the presumption that 
the findings of fact were approved, but that the judgment was reversed 
as to the law. See Middleton v. Whitridge, supra. It seems that where 
the Court of Appeals decides for the party appealing from the reversal 
of his judgment which was, however, approved as to the facts, the 
verdict should be reinstated. The same result should likewise be 
reached where the Court of Appeals reverses a judgment of the Appel- 
late Division, which reverses a judgment of the trial court both on 
law and fact, although it might be urged that this course would deprive the respondent of his right to have the Appellate Division consider 
the excessiveness of the verdict. 

BANKRUPTCY-FAILURE TO APPLY FOR DISOHARGE-EFFECT.-A bankrupt 
failed to apply for a discharge within the time specified by ? 14a of the 
Bankruptcy Act. Held, this barred his right to a discharge from debts 
scheduled therein, and he could not circumvent the statute by bringing new bankruptcy proceedings. In re Loughran (C. C. A. 1914) 218 
Fed. 619. 

A refusal by the court to discharge a bankrupt is res adjudicata 
between the bankrupt and his creditors as to the debts provable therein, 
In re Fiegenbaum (C. C. A. 1903) 121 Fed. 69; In re Kuffler (C. C. A. 
1907) 151 Fed. 12, but the creditors, to protect themselves against a 
discharge at a later date, must plead the denial of the application when 
another proceeding is brought. Bluthenthal v. Jones (1907) 208 U. S. 
64. And it is generally held that a failure to apply for a discharge 
within the time required by ? 14a has the same effect, In re Bacon 
(O. C. A. 1912) 193 Fed. 34; Kuntz v. Young (C. C. A. 1904) 131 
Fed. 719, since it is looked upon as a judgment by default. In re 
Pullian (D. C. 1909) 171 Fed. 595. When the failure to apply for a 
discharge is due to sickness, or poverty of the bankrupt, or to the 
negligence of his attorneys, this rule may work harshly, In re Stone 
(D. C. 1909) 172 Fed. 947; In re Schnabel (D. C. 1909) 166 Fed. 383; 
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see dissent in In re Bacon, supra, but to sustain any other view 
would be to nullify the effect of the statute. See In re Bacon, supra. 
The principal case arrives at the same conclusion, not on the theory 
that the courts will bar the right to a discharge because of failure to 
apply for it in time, but rather that the statute itself makes petitioning 
within the required time a condition precedent to the assertion of this 
right. Since in such cases there is no court action, this would seem 
to be the sounder theory. Although the bankrupt because of his 
negligence cannot be relieved of debts provable in the first proceeding, 
he may receive a discharge in a second proceeding from debts subse- 
quently contracted. This result may be reached either by enjoining 
the bankrupt from seeking a discharge from those debts involved in 
the former bankruptcy proceeding, In re Pullian, supra; In re Kuffler, 
supra, or by limiting the effect of any discharge to the subsequent 
debts. Pollet v. Cosel (C. C. A. 1910) 179 Fed. 488; In re Westbrook 
(D. C. 1911) 186 Fed. 414; In re Bacon, supra. 

BANKS AND BAuKING-ADVANCES TO IMPORTERS-TRUST REuFr'rS.-A 
banker delivered goods to an importer, and took in return a trust 
receipt, stating that the goods were received by the importer as the 
property of the bank and in trust to sell and devote the proceeds to 
the payment of the purchase price of those goods and to "any other 
indebtedness" due to the bank. Upon the appointment of a receiver 
for the importer, held, goods which the importer had already paid for 
could be treated by the bank as security for other debts not yet due. 
Brown v. Massachusetts Hide Corporation (C. 0. A. 1915) 218 Fed. 
769. See Notes, p. 433. 

CARRIERS-RATES-REASONABLENESS OF A PARTICULAR RATE.-The legis- 
lature of North Dakota fixed a maximum intrastate rate for the trans- 
portation of coal. The carriers refused to put the rate into effect 
on the ground that the rate was unreasonable. Held, one judge dis- 
senting, that the rate was unreasonable, and that a State may not 
segregate a particular commodity and provide a rate which affords no 
remuneration above the "out-of-pocket" costs, and the "fixed" charges 
which are attributable to the particular traffic. Northern Pacific Ry. 
v. North Dakota (U. S. Supreme Court, Oct. Term 1914, Nos. 420, 421). 
Not yet reported. See notes, p. 441. 

CRnIMNAL LAWV-BUROLARY-BREAKING.-The door to a chicken house 
was held partly open by a brick placed inside and a post outside. 
The defendant removed these, opened the door, entered, and stole 
chickens. Held, there was sufficient breaking to sustain a conviction 
of burglary. Goins v. State (Ohio 1914) 107 N. E. 335. 

Although the breaking necessary to burglary may in some cases be 
constructive, as where entrance is obtained by trick or fraud, Cornwal's 
Case (1730) 2 Str. 881; Johnston v. Commonwealth (1877) 85 Pa. 54, 
there must generally be a breaking or moving of something material 
which constitutes a part of the house. The removal of a window screen, 
State v. Herbert (1901) 63 Kan. 516, pushing open a screen door, State 
v. Moon (1901) 62 Kan. 801, or a transom, Dennis v. People (1873) 
27 Mich. 151, raising an exterior grating, People v. Nolan (1871) 22 
Mich. 229, and cutting through a twine net-work, Commonwealth v. 
Stephenson (Mass. 1829) 8 Pick. 354, have all been held sufficient 
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breaking. If a door or window is closed, it is not necessary that it be 
locked, Rex v. Hyams (1836) 7 0. & P. 441; State v. Boon (1852) 
35 N. 0. 244, and it is immaterial that an entry might otherwise have 
been made without breaking. Ferguson v. State (1897) 52 Neb. 432. 
An entry through an open door or window, however, was never held 
sufficient to support the charge; 2 East, P. 0. 385; and where the door 
or window was partly open, the earlier cases all held that there was 
no breaking, though force was used to make the opening larger. Com- 
monwealth v. Strupney (1870) 105 Mass. 588; Rex v. Smith (1827) 
1 Moody 178; but see People v. Dupree (1893) 98 Iich. 26. The courts 
probably adopted this view because of the drastic penalty for burglary 
at common law, and based their position on the theory that it was 
negligence to leave an entrance partly open and that it offered a 
temptation to enter. Since burglary is no longer capitally punishable, 
however, this illogical theory is being abandoned, and the tendency 
of the modern decisions is to hold, as in the principal case, that wher- 
ever any force is required to effect an entry, though the place of 
ingress be partly open, there is sufficient breaking. Claiborne v. State 
(1904) 113 Tenn. 261; People v. White (1908) 153 Mich. 617; State 
v. Sorenson (1912) 157 Ia. 534; State v. LaPoint (1913) 87 Vt. 115. 

CRIMINAL LAW-NEW YORK PENAL LAW, ? 43--OBSCENE UTTERANCES.- 
The defendant, before a large mixed assembly, made an obscene utter- 
ance, slanderously charging a woman with unchastity. Held, two 
judges dissenting, such utterance is not an act which openly outrages 
public decency, within the meaning of ? 43 of the Penal Law. People 
v. Tylkoff (1914) 212 N. Y. 197. 

The court in this case refused to construe the word "acts" broadly, 
so as to include the utterance of an obscene and defamatory statement, 
on the ground that such an interpretation would constitute slander a 
criminal offense, which could not have been the intention of the legis- 
lature. The slanderous nature of the language, however, was only 
incidental to its indecency, as the truth or falsity of the objectionable 
statement was not put in issue by the statute, and the essence of the 
wrong was the application of a vile epithet to a woman in a public 
place. It would seem, moreover, that the defendant's entire course of 
conduct in disturbing a public assembly by speaking indecent words, 
might readily be regarded as falling within the terms of the statute. 
At common law, the utterance of obscene words in public, in such 
a manner as to outrage public decency and injure public morals, has 
been held punishable as a misdemeanor. Bell v. State (1851) 31 
Tenn. 42; Barker v. Commonwealth (1852) 19 Pa. 412; State v. Appling 
(1857) 25 Mo. 315. It is possible that the defendant in the principal 
case might have been properly prosecuted under ? 720 of the Penal 
Law, which forbids the annoyance of any person in any place by 
means of any offensive act or language; cf. People v. Bevins (N. Y. 
1911) 74 Misc. 377; but if not, it would seem that ? 43, the obvious 
purpose of which is to meet cases not specified in other sections, should 
be broadly construed in the light of common law precedents so as 
to include offenses whose commission lies chiefly in the utterance of 
spoken words. See People v. Most (N. Y. 1901) 36 Misc. 139, 140, 
141. The question of fact, whether in a particular case public decency 
has been outraged should, of course, be left for determination by the 
jury. See People v. Muller (1884) 96 N. Y. 408. 
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ELECTIONS-NECESSITY OF NOTICE-RIGHT TO VOTE FOR OFFICE NOT 
NAMED ON BALLOT.-The Board of Aldermen of New York City, acting 
under a provision of the Greater New York Charter (Laws of 1901, 
c. 466, ? 18) elected two men to fill vacancies existing on the Board, 
each to serve for the remainder of the vacant terms. The New York 
Constitution, ? 5, Art. 10, however, in effect forbade them holding 
beyond the beginning of the next political year, and required their 
successors to be chosen at the first general election after the vacancy 
occurred. No notice was given anyone that those offices should be 
filled at that election, but six voters in the proper district wrote the 
name of the relator upon their ballots as their choice for the office of 
alderman. Held, he was not elected. People ex rel. Deitz v. Hogan 
(N. Y. Ct. of Appeals 1915) Not yet reported, 52 N. Y. L. J. 2199. 

When the time for holding an election is definitely fixed by law, 
the mere neglect of a ministerial officer to give the notice thereof 
directed by statute does not render it void since the right and duty of 
holding the election in such a case flows from the law and not from 
the notice. Berry v. McCullough (1893) 94 Ky. 247. The purpose of 
the notice is simply to apprise the electors of the fact that an election 
is to be held. Consequently, if they know of this without being officially 
notified, and do in fact vote, there is no substantial reason for saying 
that a true and effective election has not been held. Dishon v. Smith 
(1859) 10 Ia. 212; Demaree v. Johnson (1898) 150 Ind. 419. And 
under such conditions a special election to fill a vacancy when held at 
the time appointed by law should be considered as valid as any other. 
Adsit v. Board of State Canvassers (1891) 84 Mich. 420; State v. Lentz 
(Mont. 1915) 146 Pac. 932; contra, McKune v. Weller (1858) 11 Cal. 
*49. But when a considerable portion of the electorate is ignorant of 
the fact that anyone should be chosen for the position in question, the 
casting of a few votes by a small minority cannot be said to constitute 
an election in any true sense of the term. Foster v. Scarff (1864) 
15 Oh. St. 532. Hence, in the principal case, the votes actually cast 
for the relator, although not invalid because the name of neither office 
nor candidate was printed on the official ballot, People v. Wappinger 
Falls (1895) 144 N. Y. 616, cannot be deemed sufficient to elect him in 
view of the fact that the vast majority of the people did not know of 
the election. 

ELECTRIOITY-NEGLIGENCE-PLAINTIFF A WRONGDOER-COMPANY'S DUTY 
TOWARDS TRESPASSER.-The defendant's uninsulated high voltage wire 
was strung among telephone wires of the same general appearance. 
The plaintiff, while moving a house without the permit required by 
ordinance, attempted to raise the wires, and was injured. Held, since 
the plaintiff's violation of the ordinance was not the proximate cause 
of his injury, it does not defeat his recovery, nor does the fact that he 
may have been a technical trespasser. Blackburn v. Southwest Mis- 
souri By. (Mo. 1914) 167 S. W. 457. 

Since a law-breaker is not an outlaw, it is no defense to an action 
for the violation of a legal duty that the plaintiff is also an offender 
against the law, Mohney v. Cook (1885) 26 Pa. 342; Platz v. Oohoes 
(1882) 89 N. Y. 219; Armstead v. Lounsberry (Minn. 1915) 151 N. W. 
542; but see Chase v. New York etc. B. R. (1911) 208 Mass. 137, unless 
the plaintiff's wrongful act is a direct cause of the injury and not a 
mere condition thereof. Stark v. Muskegon etc. Co. (1905) 141 Mich. 
575. The courts are not agreed as to what degree of care an electric 

455 



COLUMBIA LAW REVIEW. 

company owes to a trespasser or mere licensee. If the trespass is 
against a third party some courts refuse to allow a recovery, McCaughna 
v. Owosso etc. Co. (1902) 129 AMich. 407; Augusta Ry. v. Andrews 
(1892) 89 Ga. 653, but the better view appears to be that such a 
trespass is solely between the party injured and the land owner, and 
is of no avail to the defendant. Daltry v. Media etc. Co. (1904) 208 
Pa. 403, 411; Guinn v. Delaware etc. Co. (1905) 72 N. J. L. 276; see 
Connell v. Electric Ry. (1906) 131 Ia. 622. If the trespass is against 
the company, the general rule that there is no liability for negligence 
toward trespassers, Purple v. Union Pacific Ry. (C. 0. A. 1902) 114 
Fed. 123; see 15 Columbia Law Rev. 184, relieves the company from 
liability, Rodger's Admr. v. Union etc. Co. (Ky. 1909) 123 S. W. 
293, except where the trespass, as in the principal case, is merely 
technical, and under such circumstances that the defendant had reason 
to apprehend the danger. Hydraulic Works Co. v. Orr (1877) 83 Pa. 
332; Newark etc. Co. v. Garden (C. 0. A. 1896) 78 Fed. 74. Since, in 
the principal case, it appeared that the defendant knew that houses 
were frequently moved in that locality, the injury might by ordinary 
care have been foreseen, and the decision is manifestly sound. 

EMPLOYERS' TTARTIITY ACT-RIGHTS OF NON-RESIDENT ALIENS.-An 
alien living in Great Britain sued under the Railroad Employers' Act 
of Congress of April 22, 1908, for the death of her son. Held, she 
can recover. McGovern v. Philadelphia & Reading Ry. Co. (1914) 
235 U. S. 389. 

This decision ranges the Supreme Court on the side of those juris- 
dictions which hold that statutes giving a right of action for death 
by wrongful act may be taken advantage of by non-resident aliens. 
Such statutes are patterned largely after Lord Campbell's Act in 
England, and their effect is to create a new right of action which 
vests in the personal representative and is not part of the decedent's 
estate. Pym v. Great Northern Ry. (1863) 4 B. & S. 396; Tiffany, 
Death by Wrongful Act, ? 23. The class of beneficiaries is therefore, 
determined solely by the interpretation of the legislature's intent. The 
English authorities are in conflict as to whether the statute was 
intended to benefit non-resident aliens. Cf. Adam v. British, etc. 
S. S. Co. L. R. [1898] 2 Q. B. 430; Davidsson v. Hill L. R. [1901] 
2 K. B. 606. In the United States, some courts contend that the 
statutes of a State are presumed, in the absence of express language 
to the contrary, to apply only to citizens of that State, and not to 
operate beyond its territorial limits, and that it cannot be presumed 
that the legislature intended to put burdens on its own citizens for 
the benefit of foreigners. Deni v. Pennsylvania R. R. (1897) 181 Pa. 
525; McMillan v. Spider Lake etc. Co. (1902) 115 Wis. 332; Cleve- 
land etc. R. R. v. Osgood (Ind. App. 1904) 70 N. E. 839; s. c. contra 
(1905) 36 Ind. App. 34. But the better rule which has been adopted 
by the majority of courts, is that although a State cannot impose 
obligations, it may confer benefits upon aliens outside of the State's 
jurisdiction; and sound public policy makes it impossible to imagine 
that the legislature intended to exempt negligent employers from 
liability merely because the family of the deceased laborer are 
aliens. Alfson v. Bush Co. (1905) 182 N. Y. 393; Mulhall v. Fallon 
(1900) 176 Mass. 266; Pittsburgh etc. R. R. v. Naylor (1905) 73 Oh. 
St. 115; Atchison etc. R. R. v. Fajardo (1906) 74 Kans. 314; Tiffany, 
Death By Wrongful Act, ? 86. 
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EVIDENCE-CONFLICTING PRESUMPTIONS-PRESUMPTION OF LEGALITY.- 
The plaintiff in an action to annul a marriage, proved that his wife 
had been married before, and rested on the presumption that when 
coverture has been proved, it continues until the contrary appears. 
Held, this presumption must give way to the presumptions of inno- 
cence and of the legality of the second marriage. Fagin v. Fagin 
(N. Y. Sup. Ct. 1914) 88 Misc. 304. 

The so-called presumption of continuance of life, which must be 
indulged in if coverture once proved is presumed to continue, is nothing 
more than an inference of fact, varying in probative force with the 
circumstances attending the raising of the inference. Wigmore, Evi- 
dence, ? 2531; see 9 Columbia Law Rev. 435. On the other hand, the 
presumption of the validity of a marriage once proved seems to be a 
true presumption. Bowman v. Little (1905) 101 Md. 273. The courts 
have frequently declared that the ,presumption of the validity of a 
marriage is stronger than that of the continued life of a former spouse; 
Greensborough v. Underhill (1839) 12 Vt. 604; contra, Lindsay v. 
Lindsay (1880) 42 N. J. Eq. 150; that the presumption of innocence 
will overcome that of continued life; Pittinger v. Pittinger (1901) 
28 Colo. 308; and even that they will "presume" a prior divorce of 
one of the parties, Potter v. Clapp (1903) 203 nll. 592, so that the 
suspicion of bigamy may not be entertained. Nixon v. Wichita Land 
& Cattle Co. (1892) 84 Tex. 408. All that these expressions amount 
to seems to be that when the second marriage has been shown, a 
presumption arises that it is valid, Wilkie v. Collins (1873) 48 Miss. 
496, and the burden of going forward to prove that the first marriage 
still exists is on the plaintiff, and this burden is not sustained, by the 
mere inference of continuance. There can, moreover, be no conflict of 
"presumptions" under the circumstances in the principal case, especially 
in view of the statement that in New York: "the presumption of inno- 
cence is not indulged in a civil suit." Kurz v. Goerr (1904) 188 
N. Y. 88. 

EVIDENCE-VALUE-ADMISSIBILITY IN ASSUMPS1T.-In an action on an 
express contract of employment where the testimony as to the rate of 
wages was conflicting, held, evidence of the usual compensation for such 
services was admissible to show which claim was probably correct. 
Edelen v. Herman (Ky. 1915) 172 S. W. 936. 

In an action on a contract, since the actual price agreed upon is 
the question to be determined, and since it may well have been made 
without regard to current prices, evidence of market value is irrele- 
vant, and hence inadmissible. Jones, Evidence, ? 137; Kvammen v. 
The Meridean Mill Co. (1883) 58 Wis. 399; see Dickey v. Greenleaf 
(1883) 38 Oh. St. 593. Where, however, contradictory testimony is 
before the jury as to the price agreed upon, it must determine which 
testimony is true. In such a case, evidence of the market value of 
the subject of the contract is admissible as a circumstance which 
the jury may consider in determining which of the parties is entitled 
to belief, upon the theory that if one of the litigants alleges in his 
own interest a contract price differing widely from the market value, 
while that asserted by his opponent approximates thereto, the latter 
is likely to be correct. Parker v. Coburn (1865) 92 Mass. 82; Grabow- 
sky v. Baumgart (1901) 128 Mich. 267; Locke v. Kraut (1912) 85 
Conn. 486; but see Peoples' etc. Co. v. Darrow (1898) 172 Ill. 62. But 
where the discrepancy between the prices claimed is small, Anderson 
v. Arpin etc. Co. (1907) 131 Wis. 34, or where they differ but little 
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from the market value, so that the disagreement is within the fair 
range of difference in judgment, Kidder v. Smith (1861) 34 Vt. 294, 
evidence of current prices has slight probative force, and should be 
excluded where the difference is too small reasonably to discredit the 
evidence of one party or corroborate that of the other. Anderson v. 
Arpin etc. Co., supra. 

FEDERAL PRACTICE-INTERVENTION-APPEAL FROM DENIAL OF PETITION 
TO INTERVENE.-An order was made by the trial court denying the 
petitioner permission to intervene in a pending suit. Held, since the 
petitioner's rights were finally concluded by the order, it may be 
appealed. Central Trust Co. v. Chicago, Rock Island & Pacific R. R. 
(0. C. A. 1914) 218 Fed. 336. 

By the general rule of the federal courts permission to intervene 
in a pending suit is a matter for the discretion of the trial court; 
Ex parte Cutting (1876) 94 U. S. 14, 22; Jones v. Sands (0. C. A. 
1897) 79 Fed. 913; Farmers' L. & T. Co. v. Northern Pac. R. R. 
(0. 0. 1895) 66 Fed. 169, 175; and no appeal will be entertained if 
the petition be denied. See Hamlin v. Toledo etc. R. R. (C. 0. A. 
1897) 78 Fed. 664; Toledo etc. R. B. v. Continental Trust Co. (C. 0. A. 
1899) 95 Fed. 497, 536. But this rule is obviously harsh, and what 
amounts to an exception has been engrafted upon it. It is said that 
whenever the rights of the petitioner can be properly protected only 
by permitting him to join as a party, such permission should be 
granted as a matter of absolute right. Minot v. Mastin (C. C. A. 
1899) 95 Fed. 734, 739; United States v. Phillips (0. 0. A. 1901) 107 
Fed. 824. Under these circumstances an appeal will lie from an order 
denying permission to intervene, since the order amounts to final 
adjudication of the petitioner's entire claim. Williams v. Morgan 
(1884) 111 U. S. 684; Minot v. Mastin, supra. The rule as modified 
by the exception is uncertain in application because of the difficulty in 
determining whether in a given situation the denial of the right to 
intervene is a final adjudication of the petitioner's rights. In 
order to insure adequate protection to the rights of all parties 
involved, it seems to be the safest plan for the trial court if an appeal 
is requested, to grant it as a matter of course, and if it be determined 
that it was a matter for the discretion of the trial court, the appeal 
should be dismissed on motion. United States v. Phillips, supra. But 
because of the difficulty in applying the test which has been formulated, 
the upper court, in deciding whether the appeal should be allowed, will 
be compelled to place each case in the category which principles of 
natural justice demand. 

FRANCHISE-FORFEITURE FOR NoN-USER.-The defendant gas company, 
which had been forced to suspend business for three years because of 
the ruinous competition of a rival company, attempted to exercise its 
franchise rights to lay pipes in the streets of the city. In a suit by the 
city to forfeit the franchise because of the non-user, held, since a 
suspension of business was not improper, and the public was not 
injured by the non-user, the franchise will not be forfeited. Village of 
Fredonia v. Fredonia Natural Gas Light Co. (1914) 149 N. Y. Supp. 
964. 

At common law the government cannot resume grants of franchise 
at pleasure, for they are considered to contain an implied covenant on 
the part of the government not to invade the rights vested. 3 Kent, 
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Comm. *458. Likewise, there is a tacit condition that the corporation 
will discharge the duties for which it is incorporated, and the franchise 
may be forfeited for a neglect or abuse of these duties; State v. 
Council Bluffs etc. Ferry Co. (1881) 11 Neb. 354; and since the fran- 
chise is granted by the State, its forfeiture must be judicially 
determined in a suit brought by the State. City of New York v. 
Bryan (1909) 196 N. Y. 158; State v. East Fifth St. Ry. (1897) 140 Mo. 
539; contra, People v. Mutual Gas Co. (1878) 38 Mich. 154. In some 
cases the exercise of the franchise is expressly imposed as a condition 
upon the corporation's right to continue, see State v. East Fifth St. 
R. R., supra, and it is mandatory upon the court to forfeit the franchise 
for a non-user or misuser. 1 Elliott, Railroads ? 50. But where the 
duty is implied the court may exercise its discretion, and a non-user 
which is not a wilful disregard of public interest is not generally con- 
sidered sufficient to warrant a forfeiture of the franchise. State v. 
Twin Village Water Co. (1903) 98 Me. 214; Commonwealth v. New 
York etc. R. R. (1890) 10 Pa. Co. Ct. 129, 140. In the principal 
case there was no express duty imposed, and it would seem that the 
court wisely exercised its discretion in refusing to declare a forfeiture. 

INSURANCE-EFFECT OF MORTGAGE CLAUSE.-A fire insurance policy 
contained a clause "loss, if any, payable to mortgagee as his interest 
may appear", and further that "the condition of the policy previously 
mentioned shall apply in the manner expressed in the last provision 
and conditions of the insurance relating to such interest as shall be 
attached thereto". No conditions were attached to the mortgage 
clause. The mortgagor set fire to the property. Held, the mortgagee's 
right to recover could not be defeated by any act of the mortgagor, 
since there was an independent contract between the insurer and the 
mortgagee. Stamey v. Royal Exchange Assurance Co. (Kan. 1915) 
145 Pac. 563. 

The indorsing on a policy "loss, if any, payable to mortgagee as 
his interest may appear", is construed as a mere collateral under- 
taking and constitutes the mortgagee a naked payee, to the extent of 
his interest making him subject to all defenses against the mortgagor, 
and hence, any breach of condition in the policy by the insured 
defeats recovery by the mortgagee. Heyl v. Aetna Ins. Co. (1905) 
144 Ala. 549; Grosvenor v. Atlantic etc. Co. (1858) 17 N. Y. 391. 
Thus the mortgagee may also take advantage of an election on the 
part of the insurer to rebuild. Cf. Heilmann v. Westchester etc. Co. 
(1878) 75 N. . 7. Upon the same theory some courts hold that a 
mortgagee is bound, in the absence of fraud, by an award entered into 
after the loss has occurred, see Scania Ins. Co. v. Johnson (1896) 22 
Colo. 476; Collinsville Sav. Soc. v. Boston etc. Co. (1905) 77 Conn. 
676; Chandos v. American etc. Co. (1893) 84 Wis. 184, while it is held 
in other jurisdictions that the mortgagor is not bound by an award 
or an accord and satisfaction to which he was not a party since he is 
the real party in interest. Bergman v. Commercial etc. Co. (1892) 
92 Ky. 494; Georgia etc. Co. v. Stein (1895) 72 Miss. 943; Hathaway 
v. Orient Ins. Co. (1892) 134 N. Y. 409. The "Union Mortgage 
Clause", however, provides that no act of the mortgagor shall invali- 
date the mortgagee's interest and this, of course, creates an independ- 
ent contract between the insurer and the mortgagee. Syndicate Ins. 
Oo. v. Bohn (1894) 65 Fed. 165; Hastings v. Westchester Fire Ins. Co. 
(1878) 73 N. Y. 141. The courts have employed still another method 
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of protecting the mortgagee's interest by holding that his rights are 
defeated only by a violation of the condition attached to the endorse- 
ment in favor of the mortgagee. Christenson v. Fidelity etc. Co. 
(1902) 117 Ia. 77; East v. Insurance Assn. (1899) 76 Miss. 697. 

JOINT TORT-FEASORS-RELEASE OF ONE AS COVENANT NOT TO SUE.- 
After judgment had been obtained against four joint tort-feasors the 
plaintiff gave two of them a general release under seal, that contained 
an express reservation of all rights and claims whatsoever the plaintiff 
had against the other two. One of those other two now moves that 
the judgment be cancelled as to him. Held, the release did not dis- 
charge him. Mecum v. Becker (N. Y. 1914) 164 App. Div. 852. 

Although a release under seal of one joint tort-feasor operates as 
a release of all, if it contains a reservation of rights against the others 
it will be construed as simply a covenant not to sue the ones nomninally 
released and the liability of the others will not be extinguished thereby. 
If such an instrument is executed after judgment it has no greater 
efficacy for then it should be considered as only a covenant not to 
further pursue any remedy against the party to whom it is given. 

For a summary of the rules governing such cases see 2 Columbia 
Law Rev. 565. 

LIMITATION OF ACTIONS-CORPORATIONS-SEPARATE ENTrTY THEORY.--A 
person who had fraudulently acquired patents to public lands con- 
veyed them to a corporation which he owned, concealing the transfer 
by not recording the deeds until suit was brought against him by the 
United States for cancellation of the patents. The Statute of Limi- 
tations had run before the recording of the deeds, and before the 
corporation was made a defendant, but not at the time of the com- 
mencement of the action. Held, the corporation cannot set up the 
statute. Linn & Lane Timber Co. v. United States (U. S. Sup. Ct., 
October Term 1914). Not yet reported. 

Had the corporation here been viewed as an entity, separate and 
distinct from the man who created it as a cloak for his operations, 
its defense of the Statute of Limitations would have been successful. 
When there is a concealment of a cause of action for fraud, the 
Statute will not begin to run until the fraud is discovered, Dorsey 
Machine Co. v. McCaffrey (1894) 139 Ind. 545, but when, as here, 
the plaintiff knows that he has a cause of action, mere evasion of 
process by the defendant, even though intentional, will not arrest 
the running of the statute. Amy v. Watertown (1889) 130 U. S. 320; 
Engle v. Fischer (1886) 102 N. Y. 400. It is well settled that the 
statute continues to run in favor of a new party defendant until he 
is actually joined. Shaw v. Cox (1879) 78 N. Y. 194; Memphis etc. 
R. R. v. Hoechner (0. C. 1895) 67 Fed. 456; see Wright v. Eureka 
etc. Co. (1903) 206 Pa. 274. It would seem, therefore, that an oppo- 
site result would necessarily have been reached in the principal case 
had the court not disregarded, as it did without hesitation, the theory 
of corporate entity. In so doing it was in line with the decided 
tendency of the courts "to look beyond the corporate form to the 
purpose of it, and to the officers who are identified with that purpose". 
See McCaskill Co. v. 17United States (1910) 216 U. S. 504, and to 
refuse to allow the merely descriptive statement that a corporation 
is a separate entity to become an instrument of fraud. See 12 Colum- 
bia Law Rev. 496; Morawetz, Corporations, ? 227. 
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MORTGAGES-MORTGAGES ON ROLLING STOCK OF RAILROADS-RIGHTS OF 
MORTGAGEE AGAINST OTHER CLADIANTS.-A railroad company mortgaged 
its rolling stock but the mortgage was not recorded as a chattel mort- 
gage. Held, rolling stock is a fixture, and the mortgagee will prevail 
over subsequent judgment creditors, although the mortgage was not 
recorded. Booth v. Central Savings Bank (Colo. 1915) 146 Pac. 240. 
See Notes, p. 444. 

MUNICIPAL CORPORATIONS-HIGHWAYS-LICENSE TO PRIVATE PERSON TO 
TUNNEL BENEATH STREETS.-In an action to enjoin the use and occu- 
pation by the defendant of a tunnel which it had, under permission 
of municipal ordinance, constructed beneath the surface of a public 
street to connect two of its stores, held, the defendant had a right to 
occupy the tunnel until it interfered with the subsurface use of the 
street by the public. People ex rel. Mather v. Marshal Field & Co. (ll1. 
1915) 107 N. E. 864. 

The paramount right of control over public highways that lies in 
the legislature has been usually delegated to municipal bodies and 
so in any particular case, after it has been determined that the local 
government acted within its authority the question remains as to how 
far it is possible for private encroachments upon public streets to 
be permitted. Jorgensen v. Squires (1895) 144 N. Y. 280. It may 
be said in general that no private use unduly conflicting with the 
interest of the public can be allowed, whether the city holds the fee 
in trust for the public, Deshong v. City of New York (1903) 176 N. Y. 
475, or an abutter's title is burdened with the easement of public 
passage and his rights subordinated thereto. Bayonne v. North Arling- 
ton (1910) 77 N. J. Eq. 166. Moreover, because the growing needs 
of a community may make objectionable in the future an encroach- 
ment that is not so now, no private person can have a right permanently 
to occupy any portion of the street. Lincoln etc. Co. v. City of New 
York (1913) 210 lN. Y. 34; cf. Burnham v. City of Milwaukee (Wis. 
1913) 143 N. W. 1067. Encroachments which are temporarily neces- 
sary, however, or which do not unreasonably conflict with the public 
interest may be permitted, Pickrell v. City of Carlisle (1909) 135 Ky. 
126; Wendt v. Akron (Ia. 1913) 142 N. W. 1024, and while the courts 
deal strictly with obstructions placed upon the surface of the street 
since they are most likely to interfere seriously with the public use, 
Murphy v. Leggett (1900) 164 N. Y. 121, or the rights of neighboring 
owners, 14 Columbia Law Rev. 86; Ackerman v. True (1903) 175 N. Y. 
353, where, as in the principal case, subsurface uses- are in question, 
very extensive privileges may, from the nature of the circumstances, 
be validly conferred upon abutting owners to be enjoyed until they 
interfere with the needs of the public. Tiernan v. Thorp (1911) 88 
Neb. 662. 

MUNICIPAL CORPORATIONS-POWER TO PRESCRIBE RATES FOR PUBLIC 
UTILITIES.-A city having the power to provide for or prohibit the 
erection of water works entered into an agreement with a company 
to furnish water at a certain rate. The state Public Service Com- 
mission subsequently created, allowed the company to increase its 
charges, and the city complained that this was unconstitutional as 
an impairment of its contract. Held, since the city had been given 
no power to bind the State by its action, the State could still prescribe 
the rates of public utilities. City of Benwood v. Public Service Com- 
mission (W. Va. 1914) 83 S. E. 295. See Notes, p. 448. 
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POLICE POWER-INTOXICATLNG LIQUORS-SOLICITATION OF ORDERS BY 
MAm.--The State of West Virginia sought to enjoin the defendant 
express company from delivering in West Virginia shipments of liquor 
from other States, though intended for the purchaser's own use, unless 
convinced that it was ordered by him without solicitation from the 
shipper by mail, advertising or otherwise. Held, such advertising did 
not violate the Wilson or Webb-Kenyon Acts nor the West Virginia 
statute. Semble, if the local statute forbade such solicitation by non- 
resident dealers it would be unconstitutional. West Virginia v. Adams 
Express Co. (D. 0. S. D. W. Va. 1914) 219 Fed. 331. 

The control of the liquor traffic within the State which has always 
been exercised by the States under the police power was extended by 
the Wilson Act, 26 U. S. Stat. L. 313, to liquors shipped into the 
State, after their arrival and delivery to the consignee. Rhodes v. Iowa 
(1898) 170 U. S. 412. The object of this statute was to give the States 
ampler powers over interstate shipments of intoxicants, and the solicita- 
tion of orders for liquor by traveling salesmen has been held to be so 
far within its purview as to be subject to state regulation or prohibition. 
Delamater v. South Dakota (1907) 205 U. S. 93. Furthermore, a 
statute forbidding such solicitation by advertisements published within 
the State has been upheld as valid. State v. J. P. Bass Pub. Co. 
(1908) 104 Me. 288; see 9 Columbia Law Rev. 450. When, however, 
state legislation involves the prohibition of mailing liquor advertise- 
ments into the State, the further question arises as to whether this is 
not an infringement of the control of the mails given to Congress by 
U. S. Const., Art. 1, ?8. But such statutes have been repeatedly 
upheld on the ground that such interference with the mails is only 
incidental to the enforcement of the state penal law which makes the 
solicitation the gravamen of the offense, however it may be made, and 
which is itself a valid exercise of the police power under the Wilson 
Act. Zinn v. State (1908) 88 Ark. 273; Danciger v. State (C. 0. 
1909) 187 Fed. 853; Rose v. State (1908) 4 Ga. App. 588. 

POWERS-A-PPOINTMENT TO SAME EFFECT AS LIMITATION IN DEFAULT- 
EFFECT.-A testator bequeathed property in trust for A for life, and 
gave her a power to appoint to her issue, and on her failure to appoint, 
to her surviving issue in equal shares. A, after the Transfer Tax Law 
was passed, appointed by will to her three children in the same pro- 
portion as they would have taken in default of appointment. Held. 
the appointees took under the will creating the power and not by 
virtue of any exercise of the power and their interest was therefore 
not subject to the transfer tax. In re Morgan (N. Y. App. Div., 1st 
Dept. 1914) 149 N. Y. Supp. 1022. 

It is elementary that where there is a limitation over to people 
in esse in default of the exercise of a power of appointment, the interest 
over is vested subject to be divested by an exercise of the power. 
Sugden, Powers (8th ed.) 622; Doe v. Martin (1790) 4 T. R. 39. The 
question then presents itself as to the import of an exercise of the 
power to the same effect as the limitation over in default. In England 
the courts have taken the view with regard to realty that the grantee 
of the power by the single act of relimitation accomplishes the double 
effect of divesting the estate over in default and creating a new but 
exactly commensurate estate in the same person. Farwell, Powers 
(2nd ed.) 275, et seq.; Sweetapple v. Horlock (1879) L. R. 11 Ch. Div. 
745. Where personalty is involved at least one decision has repudiated 
this refinement of reasoning, Re Frowd's Trusts (1864) 10 L. T. N. S. 
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367, although this decision has been questioned, see Sweetapple v. 
Horlock, supra, and seemingly overruled by In re Vizard's Trusts 
(1866) L. R. 1 Eq. Cas. 667, a case which, however, was affirmed in 
the higher court for a different reason. In re Vizard's Trusts (1866) 
L. R. 1 Ch. App. Cas. 588. There is no logic in the distinction if it in 
fact exists in England. In New York no such distinction has been 
drawn, and it has been consistently held, as in the principal case, that 
a reiteration by a power of appointment in no way enlarging or 
qualifying the interest over accomplishes nothing and does not break 
the line of descent, and that when the appointee claims under the 
original instrument he takes by virtue of that instrument. Matter of 
Lansing (1905) 182 N. Y. 238; Matter of Haggerty (N. Y. 1908) 128 
App. Div. 479; Matter of Hoffman (N. Y. 1914) 161 App. Div. 836. 
Had it been determined that the appointee took under the power the 
appointed interest would have been subject to the Transfer Tax by 
virtue of a section of the New York statute specially providing for 
such cases. 

REAL PROPERTY-CURTESY-SEPARATE ESTATE OF THE WIFE.-A husband 
caused land to be conveyed to his wife and paid all of the consider- 
ation. After the death of his wife, the children of the marriage 
claimed the land free from curtesy, against the husband's trustee in 
bankruptcy. Held, by the law of Virginia, the bankrupt had no estate 
by the curtesy. Cox v. Wallace (0. 0. A. 1914) 219 Fed. 126. 

It has long been settled in England that a husband may be tenant 
by the curtesy in the separate equitable estate of his wife, Morgan v. 
Morgan (1820) 5 Madd. 408; Follett v. Tyrer (1844) 14 Sim. 125, and 
the Married Woman's Property Act has not affected the husband's 
right of curtesy in the legal estate of which the wife dies seized. 
Hope v. Hope (1892) L. R. 2 Oh. 336. This rule is generally followed 
in all American jurisdictions where tenancy by the curtesy is preserved 
whether the wife's separate estate be equitable, Ball v. Ball (1898) 
20 R. I. 520, or statutory. Robert v. Sliffe (1884) 41 Oh. St. 225. 
The husband, however, may be excluded from his tenancy by the 
curtesy, if such an intention is expressed in the deed creating the 
separate estate of the wife, whether the grant be made by the husband, 
Tremmel v. Kleibolt (1879) 6 Mo. App. 549, affd. 75 Mo. 255, or a 
third person. Haight v. Hall (1889) 74 Wis. 152. But such an inten- 
tion must be clearly expressed. Tremmel v. Kleibolt, supra. In Vir- 
ginia, although curtesy is expressly saved in the wife's statutory sepa- 
rate estate, Va. Ann. Code ? 2286a; Browne v. Bockover (1888) 84 
Va. 424, and is recognized in her equitable separate estate when the 
grantor is a third person, see Chapman v. Price (1886) 83 Va. 392, the 
general doctrine is repudiated when the lands have been conveyed to 
the wife by the husband, and it is said that a presumption arises from 
the nature of the transaction of an intent to exclude the husband from 
curtesy. Jones v. Jones (1899) 96 Va. 749; Ratliff v. Ratliff (1904) 
102 Va. 880. The principal case seems correct in its application of 
the Virginia rule, but the result is at variance with the weight of 
authority. See Depue v. Miller (1909) 65 W. Va. 120. 

SALES-RIGHT OF VENDOR TO RESTRICT USE-PROPERTY RIGHTS IN AN 
IDEA.-The plaintiff composed a scenario and then composed a photo 
play, the flms of which he sold to various theatres in Europe with 
the restriction that the films should not be resold or exported. The 
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defendant bought a film from a dealer in England without notice of 
the restriction, and then produced it in this country. The plaintiff 
subsequently copyrighted his scenario. In an action to restrain the 
defendant from producing it, held, the plaintiff could not restrict the 
use of the film after he had sold it. Universal Film Mfg. Co. v. Cop- 
perman (0. 0. A. 1914) 218 Fed. 557. 

Since the plaintiff in the principal case did not copyright his 
scenario until after the defendant had acquired his rights, he must 
base his right to restrict the sale of the film on his common law right. 
Wheaton v. Peters (1834) 8 Pet. 591. The general rule is that once 
a vendor has sold his interest in a chattel, he can no longer restrict 
its use, since such a restriction would be in restraint of trade. Park 
& Sons Co. v. Hartman (1907) 153 Fed. 24; Miles Medical Co. v. Parck 
& Sons Co. (1911) 220 U. S. 373. It is also well settled that an author 
or composer has an absolute right to his intellectual creation until it 
is dedicated. Palmer v. DeWitt (1872) 47 N. Y. 532; Holmes v. 
Hurst (1899) 174 U. S. 82; see Prince Albert v. Strange (1848) 2 
DeG. & Sm. 652. Equity will protect this property right, although 
he may by a sale have lost control over the chattel that embodies the 
idea. Pomeroy Ink^ Co. v. Pomeroy (1910) 77 N. J. Eq. 293. If, by 
the sale of the film, the plaintiff conferred a mere performing right 
on the purchaser, and did not dedicate his production so completely 
that anyone would have the right to copy the scenario, the plaintiff 
would then clearly have a right to enjoin the defendant from pro- 
ducing the play. It must be admitted, however, that if there were 
complete dedication the defendant could not be restrained from using 
the film unless there was notice of the restriction. Murphy v. Christian 
Assn. (N. Y. 1899) 38 App. Div. 426; Sperry & Hutchinson Co. v. 
Temple (0. 0. 1905) 137 Fed. 992. But in the principal case it would 
seem as though the plaintiff had conferred a mere performing right, 
cf. National Telegraphic News Co. v. Western Union Tel. Go. (C. 0. A. 
1902) 119 Fed. 294, and ought to be protected. 

TORTS-UNLIQUIDATED DAMAGES-INTEREST.-In an action for damages 
to real estate caused by the construction and operation of an elevated 
railroad on adjoining property, the court refused to allow the plaintiff 
interest because the damages were unliquidated, and there had been 
no unreasonable or vexatious delay in payment. Geogegan v. Union 
Elevated R. B. (I. 1915) 107 N. E. 786. See Notes, p. 439. 

TRANSFER TAX-RIGHT TO TAX ALIENS-INTERPRETATION OF TREATIES.- 
The treaty between the United States and Sweden provides that, wher- 
ever located, the heirs of the "subjects of the contracting parties in their 
respective states" shall receive the succession "even ab intestato", 
exempt from all duty called droit de detraction. The state inheritance 
tax imposed 20 per cent on all inheritances passing to non-resident 
aliens, and five per cent upon those passing to citizens. Held, even if 
the treaty is applicable to inheritances by aliens from citizens of the 
United States, the tax is valid, as the treaty was not intended to cover 
inheritance and succession taxation, or to prevent discrimination 
therein. In re Peterson's Estate (Iowa 1915) 151 N. W. 66. 

Taxes upon inheritance are not taxes upon property, but upon the 
right or privilege of receiving it. Matter of Swift (1893) 137 N. Y. 
77. As the right to take property by devise or descent is in the nature 
of a privilege and is not a natural right, the state may impose a tax 
upon inheritances passing to aliens, and may discriminate against 
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them. Majer v. Grima (1850) 8 How. 490. A strict construction of 
the treaty in the principal case would make its provisions applicable 
only to the estates of aliens residing in this country, and not to those of 
citizens of the United States. Of. Frederickson v. State (1859) 23 
How. 445. The language, however, is comprehensive enough to include 
both aliens and citizens here residing, and that interpretation has been 
adopted in at least one case. In re Strixrud's Estate (1910) 58 Wash. 
339. Undoubtedly where the state imposes a tax upon inheritances by 
aliens no greater than that imposed upon its own citizens, such a tax 
is not to be regarded as a droit de detraction. In re Stroebels's Estate 
(App. Div. 1896) 39 N. . YSupp. f69. Where a greater tax is imposed 
upon non-resident aliens, however, it seems to effect exactly that dis- 
crimination which the treaty is designed to prevent. While taxes upon 
inheritances as such are not expressly forbidden, still when such a tax 
operates as a detraction duty, its form would appear to be immaterial. 
The extra tax levied in the principal case imposes an additional burden 
upon inheritances passing to Swedish subjects abroad, before the prop- 
erty can be removed from the jurisdiction, and to that extent seems 
to offend against both the letter and the spirit of the treaty. In Re 
Strixrud's Estate, supra. 

TRESPASS-TITLEr TO GROwmG TmIBER--The plaintiff was entitled by 
the terms of a consent decree to cut timber on a tract until a certain 
date, when the timber should revert to the owner of the land. Held, 
the plaintiff had a present right to the timber which entitled him to 
maintain trespass for cutting and carrying it away. Williams Cooper- 
age Co. v. Quercus Lumber Co. (Mo. 1915) 173 S. W. 42. 

It was settled at an early date that one having an exclusive interest 
in growing products of the soil might maintain trespass quare clausum 
against one injuring his property, even though' he had no title to the 
soil. 1 Co. Litt. 4 (b); Stewart v. Doughty (N. Y. 1812) 9 Johns. 108; 
Clap v. Draper (1808) 4 Mass. 266. Hence, in cases of sales of standing 
timber, the right of the purchaser to maintain trespass depends upon 
the nature of the present interest in the growing trees acquired by 
him, and this must be determined from the intention of the parties 
as shown by their agreement. White v. Foster (1869) 102 Mass. 375. 
-Generally an oral contract, being insufficient to pass an interest in 
realty, has been construed as an executory contract for the sale of 
the trees when cut, and the only interest that passes presently to 
the purchaser is a license to cut and remove. Giles v. Simonds (Mass. 
1860) 15 Gray. 441; Welever v. Advance Shingle Co. (1904) 34 Wash. 
331. The same construction is applied where the contract is in 
writing but contains a limitation on the time of cutting, and it is 
held that the purchaser gets no present exclusive right to the trees. 
Fletcher v. Livingston (1891) 153 Mass. 388; Pfistner v. Bird (1880) 
43 Mich. 14; contra, Walker v. Johnson (1904) 116 ID. App. 145. 
Where the instrument is duly executed as a conveyance of realty, 
however, the courts have generally found an intention to convey a 
present interest in the standing timber, even though a limit is set 
on the time in which it is to be cut. J. Neils Co. v. Hines (1904) 93 
Minn. 505; White v. Foster, supra. In the principal case the provision 
that the timber left standing should "revert and become the property" 
of the owner of the land was deemed controlling by the court, and yet 
the further provisions that the plaintiff was to have and pay for 
-only such timber as he should cut within the time limited lend color 

465 



COLUMBIA LAW REVIEW. 

to the view of the minority that the plaintiff acquired nothing more 
than a license. Johnson v. Trtitt (1905) 122 Ga. 327; see Pfistner v. 
Bird, supra. 

TRUSTS-CONSTRUCTIVE TRUSTS-CONFIDENTIAL RELATIONS.-A wife, in 
order to aid her husband in a business enterprise, conveyed her property 
to him, upon his oral promise to reconvey to her when his business 
credit was established, and in the meantime to protect her interest. 
The husband died without reconveying, and his heirs claimed the prop- 
erty, setting up the Statute of Frauds so as to defeat the parol trust in 
favor of the widow. Held, a constructive trust will be raised because 
of the confidential relations existing between husband and wife. Miller 
v. Miller (Ill. 1915) 107 N. E. 821. See Notes, p. 446. 

TRUSTS--- RIGHT TO PRINCIPAL AFTER PAYMENT OF DEBTS-DISCHARGE IN 
BANKRUPTCY.-A testator bequeathed a fund to trustees to pay the 
income to his son for life, the trust to cease, and the principal to be 
paid over to the son "when he should become financially solvent and 
able to pay all his just debts and liabilities from resources other than 
the principal of this trust fund". In the event that the son should 
die before the termination of the trust, the fund was to go to his 
children. The defendant received his discharge in voluntary bank- 
ruptcy and the fund was thereupon paid over to him. His discharge 
was then reopened, and in an action by the trustee in bankruptcy to 
reach this fund, it was held, that although a discharge in bankruptcy 
was not a payment of "just debts", the creditors cannot reach the 
fund paid over to the defendant by his trustee in contravention of 
the trust. Hull v. Palmer (1915) 213 N. Y. 315. 

There is considerable conflict as to the validity of "spendthrift" 
trusts; 11 Columbia Law Rev. 765; 8 Columbia Law Rev. 672; but it 
is well settled in New York that a person may create a trust to apply 
the income thereof to the use of another, and the interest of the cestui 
in such a trust is inalienable. N. Y. Real Prop. Law, ? 103; N. Y. 
Pers. Prop. Law, ? 15. The surplus income over the amount necessary 
for the support of the beneficiary can be reached by creditors, Tolles 
v. Wood (1885) 99 N. Y. 616, and they are in any case entitled to 
ten percent of the income. N. Y. Code Civ. Proc. ? 1391. In the 
principal case, the surplus income was therefore reachable. The 
trust was not a typical "spendthrift" trust, however, as to the 
principal, as it acted rather as an incentive toward the speedy 
payment of debts by the cestui in order that he might sooner 
acquire the whole fund. In another action in which the trust 
herein was construed, it was held that after the discharge in 
bankruptcy no "just debts" remained, and the trustee was there- 
fore authorized in paying the principal to the defendant. Matter 
of Farmers' Loan and Trust Co. (N. Y. 1909) 65 Misc. 418. Assuming, 
however, that the opposite construction of the instrument in the prin- 
cipal case is correct, it nevertheless would run counter to the express 
intention of the testator were the trustee in bankruptcy permitted to 
take advantage of the payment to the defendant, even though in contra- 
vention of the trust. It does not follow, however, that the defendant 
may hold the fund. Inasmuch as the defendant is not a purchaser, 
and since the trustee is under a duty to the remaindermen as well as to 
the defendant, it seems that the contingent remaindermen should be 
allowed to follow the fund into the defendant's hands, and have it held 
for the purposes of the trust. 
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TRUSTS-TESTAMENTARY TRUSTS-LIFE TENANT AND REMAINDERMAN-- 
DISCRETION IN TRUSTEEs.-The testatrix left one-fourth of her resid- 
uary estate, consisting of personal property and unproductive realty, 
to her executors in trust to invest and pay the income to the plaintiff 
for life, remainder over to her children. The will gave the executors 
power to sell "upon such terms as in their judgment they shall deem 
proper," and pay the proceeds over to the plaintiff. Held, the duty 
to exercise the power of sale was within the discretion of the trustees, 
and the plaintiff was therefore, not entitled to income. Lawrence v. 
Littlefield (N. Y. App. Div., 1st Dept. 1915) 52 N. Y. L. J. 141. See 
Notes, p. 436. 

VENDOR AND PUROHASER-- ARKETABLE TITLE--ADVERSE POSSESSION.-In 
an action for specific performance of a contract by which the vendor 
agreed to furnish an abstract and survey showing a marketable title, 
it was held that the defendant vendee was not obliged to take the 
premises when it appeared that the plaintiff's title depended upon 
adverse possession and differed from that established by the survey. 
Hennig v. Smith (N. Y. Sup. Ct. 1915) 151 N. Y. Supp. 444. 

In order to invoke jurisdiction of equity to specifically enforce a 
contract for the sale of land, the plaintiff must establish a marketable 
title, 14 Columbia Law Rev. 460. Although title by adverse possession 
may be open to the objection of uncertainty, Brown v. Cannon (1848) 
10 Dl. 174, 182, yet when fully established it has been said to be "as 
high as any known to the law". Tewksbury v. Howard (1893) 138 
Ind. 103, 110. The result is that a title by adverse possession is gen- 
erally held to be marketable if shown to be free from doubt, Keepers 
v. Yocum (1911) 84 Kan. 554; Barnard v. Brown (1897) 112 Mich. 
452; Oonley v. Finn (1898) 171 Mass. 70; but see Watson v. Boyle 
(1909) 55 Wash. 141, but the necessary proof should be readily avail- 
able to the vendee to protect him against any future dispute of his 
title. Sulk v. Tumulty (1910) 77 N. J. Eq. 97; see McLaughlin v. 
Brown (Tex. Civ. App. 1910) 126 S. W. 292. In New York it has been 
held that a vendee is not bound to accept a title resting upon adverse 
possession, Hartley v. James (1872) 50 N. Y. 38, but in the case of 
Shriver v. Shriver (1881) 86 N. Y. 575, an action against a purchaser 
at a judicial sale, and in Simis v. McElroy (1899) 160 N. Y. 156, an 
action against the vendee under an executory contract for the sale of 
land, it was recognized that a vendee might, under proper circum- 
stances, be compelled to take such a title. It is well settled, however, 
that if the contract specifically calls for a title of record or an abstract 
showing a marketable title, the vendor cannot tender a title which 
depends upon adverse possession and which must be proved in opposi- 
tion to the record. Fagan v. Hook (1907) 134 Ia. 381; see Bear v. 
Fletcher (1911) 252 Il. 206. 

WITN'ESSES-COMPETENCY-CONVICTION OF CRIME.-In a criminal action, 
the defendant objected to the competency of a witness for the prosecu- 
tion on the ground that he had been imprisoned in a foreign jurisdic- 
tion. A statute provided for the disqualification of witnesses upon 
proof of conviction of a felony in the State or in any other jurisdiction. 
Held, proof of imprisonment in a foreign jurisdiction is insufficient to 
disqualify the witness. Semble, in the absence of statute, conviction 
in another jurisdiction does not disqualify. Goldstein v. State (Tex. 
Grim. 1914) 171 S. W. 709. 
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At common law conviction of treason, felony or a crimen falsi was 
held to render a witness incompetent to testify, 1 Wharton, Crim. Evid. 
(10th ed.) ?363; Browne v. Crashaw (1613) 2 Bulstr. 154; King v. 
Davis (1695) 5 Mod. *74; Bushel v. Barrett (1826) R. & M. 434, on the 
theory that one guilty of a crime involving moral turpitude could not 
be trusted to give honest testimony. 1 Wigmore, Evidence, ? 519. It 
was indicated in an early case that a pardon would not remove the 
disability. See Browne v. Crashaw, supra. At the present time, how- 
ever, the courts, while reaffirming the moral turpitude doctrine, adopt 
the anomalous view that a pardon restores to a convict the right to 
testify. Logan v. United States (1892) 144 U. S. 263, 303; Boyd v. 
United States (1892) 142 U. S. 450. In the absence of statute, con- 
viction in one jurisdiction does not disqualify a witness testifying in 
another. Commonwealth v. Green (1822) 17 Mass. 515; Sims v. Sims 
(1878) 75 N. Y. 466; see Logan v. United States, supra, 303; contra, 
Chase v. Blodgett (1838) 10 N. H. 22. It is generally held that in 
order to disqualify a witness, the record of conviction or an authenti- 
cated copy thereof must be introduced in evidence, Bise v. United 
States (C. 0. A. 1906) 144 Fed. 374, and that the fact of his convic- 
tion cannot be brought out on cross examination. People v. Terrick 
(N. Y. 1816) 13 Johns. *82; Bise v. United States, supra; cf. N. Y. 
Code Civ. Proc. ? 832. It has been held, further, that the witness 
must have been sentenced, Rice v. State (1907) 50 Tex. Grim. 648; 
United States v. Dickinson (C. C. 1840) 2 IcLean 325, 329, and the 
judgment of conviction affirmed, Foster v. State (1898) 39 Tex. Crim. 
399, in order to render him incompetent to testify. In many States by 
statute evidence of conviction is admissible for the purpose of affecting 
the weight of the witness' testimony and not as an absolute disqualifica- 
tion. N. Y. Code Civ. Proc. ? 832. 

WITNESSES-REFRESHING MEMORY-LACK OF PRESENT RECOLLECTION.- 
An inspector and a captain testified to the date of injuries to a dredge, 
the former from his own reports made in the course of business but 
without actual recollection and the latter from memory refreshed by 
reports written by another, but examined by him at the time, and 
found correct. Held, the evidence was properly admitted. The J. S. 
Warden (C. 0. A. 1914) 219 Fed. 517. 

If a witness ultimately testifies from present memory, there is 
no objection to his consulting any document to refresh his latent 
recollection, McNeely v. Duff (1893) 50 Kan. 488; Bank of Charleston 
v. Zorn (1880) 14 S. C. 444; but see Southern Ry. v. State (1905) 165 
Ind. 613, although a few courts require that the document be made 
by the witness. Pargoud v. Guice (1833) 6 La. 75. In some cases 
the memory of the witness cannot actually be refreshed, but he is 
certain, after consulting a memorandum, that the facts there recorded 
were once known to him to be true. The courts then allow the 
witness to testify to his past recollection without present remem- 
brance. Tribune Assn. v. Follwell (C. 0. A. 1901) 107 Fed. 646; 
Holden v. Prudential Ins. Co. (1906) 191 Mass. 153; but see Kolber 
v. Frankenthal (1911) 159 Ill. App. 382. To be sure that the document 
is an accurate record of the past recollection, it is required that it 
be made by the witness at or about the time of the transaction, see 
Volusia Co. Bank v. Bigelow (1903) 45 Fla. 638, or, if made by 
another, known by the witness to be correct at a time when his recol- 
lection is still fresh, Lenney v. Finley (1903) 118 Ga. 427; Titus v. 
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Gunn (1903) 69 N. J. L. 410, and a copy is not allowed unless the 
original is accounted for. Volusia Co. Bank v. Bigelow, supra. It is 
not necessary that the memorandum be an admissible document, Holden 
v. Prudential Ins. Co., supra, and in most jurisdictions it does not 
itself become evidence by being used as the basis for present or past 
recollection. Adae & Co. v. Zangs (1875) 41 Iowa 536; Gray v. Boston 
Elevated Ry. (1913) 215 Mass. 143. In New York, however, when a 
witness testifies from his past recollection, the memorandum may go 
to the jury as auxiliary to his testimony, see Russell v. Hudson River 
R. R. (1858) 17 N. Y. 134; People v. McLaughlin (1896) 150 N. Y. 
365, and in all jurisdictions the paper should be produced for use in 
cross examination. Stanwood v. McLellan (1860) 48 Me. 275. 
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